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The Republic of Kazakhstan is scheduled to hold parliamentary elections on September 19, 2004.  These elections are widely viewed by the international community as a “litmus test” of Kazakhstan’s resolve to effect meaningful democratic reform.

Kazakhstan has been urged by the Organization for Security and Cooperation in Europe (“OSCE”) and the international community to reform its election law to provide for free and fair elections.  In response, the Kazakh Government has worked closely with the OSCE to amend its law on elections.  These efforts culminated on April 14, 2004 when the President of Kazakhstan signed a new bill amending Kazakhstan’s law on elections (“the Election Law”).

What follows is a brief analysis of the key reforms contained in the Election Law.  The analysis is based in large part upon the extent to which the Election Law complies with OSCE standards, particularly those outlined in previous OSCE assessments.  Indeed, the majority of OSCE’s recommendations were incorporated into the Election Law.  The improved measure now provides both the legal and procedural framework necessary for free and fair elections, including expanding the access of election observers to enable them to better conduct objective election assessments.

BACKGROUND

In September 2003, the OSCE conducted a preliminary assessment of Kazakhstan’s draft amended election law (“the Preliminary Assessment”).
  According to the Preliminary Assessment, “while some of the amendments represent considerable progress in terms of transparency, formation of more pluralistic election commissions, and the creation of more equal conditions for candidates, the draft law does require further improvement to meet OSCE commitments for democratic elections . . .”
  The OSCE organized the Preliminary Assessment under five general categories: (1) Candidacy Rights, (2) Election Commissions, (3) Election Rules, (4) Transparency, and (5) Legal Protections. 

On April 14, 2004 the President of Kazakhstan signed a new law amending Kazakhstan’s law on elections.
  This law takes into account a majority of the recommendations outlined in the Preliminary Assessment.  While it appears that the Election Law may not have incorporated all of the OSCE’s recommendations, it is a significant improvement.

KEY REFORMS

The following is a summary of the key reforms contained in the new law, organized under the five general OCSE categories outlined above.
  The amendments in the areas of political and civil rights focus in large part on making the entire election process more open and transparent.  Key amendments include simplifying registration procedures for political parties, providing media and election monitors with unconditional access to all phases of the election process, lifting unnecessary limitations on candidates, establishing more pluralistic election commissions, and streamlining election commission procedures such as the processes by which to challenge results and appeal certain decisions.  

Candidacy Rights
1.
Guarantees candidates equal rights and conditions for participation in the elections.
  The new law guarantees candidates equal conditions for participating in the elections in addition to the guarantees of equal rights previously established by law. 

2.
Simplifies the candidate’s registration procedure and reduces the number of signatures required by presidential candidates.
  Previously, the nomination of a presidential candidate was required to be supported by at least 2 percent of the total number of voters equally representing at least two-thirds of the oblast, a city of national significance, and the capital of the republic.  The new law lowers this requirement to 1 percent.

3.
Reduces the registration fees for candidates in both presidential and parliamentary elections.
  Election fees have been reduced from 100 minimum wages to 50 minimum wages for presidential candidates and from 25 to 15 minimum wages for parliamentary candidates.

4.
Eliminates the requirement to pay registration fees from personal funds.
  Previously the law discriminated on the basis of social or property status by precluding candidates who do not have sufficient personal wealth to pay the fee.  This requirement was eliminated by the new law.

5.
Provides protection for elected candidates against wrongful imprisonment.
  The new law extends the electoral privilege against prosecution to candidates until their registration as President or Member of Parliament.  Previously the law protected candidates only until the day of announcement of the election results. 

6.
Requires the media to provide candidates with equal access to broadcasting time and column inches.
  The previous law did not address express rights of candidates to conduct election campaigns in the media, nor did it ensure that candidates have equal access to the media.

7.
Guarantees to candidates equal distribution of funds to conduct their platforms in the media.
  The old law merely provided for the right to have equal broadcasting time at a state-run media outlet.  Moreover, the length of the election campaign presentation was determined by the Central Election Commission or territorial election commission.  By contrast, the new law provides that the media will determine broadcasting times and column inches to registered candidates and political parties on a contractual basis. 

8.
Incorporates the principle that a candidate is presumed mentally competent.
  Previously the law required presidential and other candidates to submit “a medical certificate” to prove their mental competence for office.  The elimination of this requirement makes the new election law consistent with the Constitutional law of the Republic of Kazakhstan and with international standards. 

9.
Permits candidates at all levels who participated in invalid elections to run in re-elections.
  Previously the law excluded candidates of all levels from participating in new elections in the event that the elections were declared invalid.  This requirement was struck by the new law.

10.
Eliminates vague and overbroad administrative sanctions from the list of disqualifying factors for candidates.
  The new law clarifies that the refusal of the right to be elected shall be established only for persons with convictions for serious crimes which have not been duly cleared or struck by the time of registration.  This change brings the amended law into compliance with international law, namely the United Nations Pact on Civil and Political Rights and the United Nations Convention against Corruption.

Election Commissions
1.
Permits political parties, as well as local officials, to be represented on election commissions.
  Political parties were not previously allowed to nominate members and non-members to the election commission.  The new law establishes this system, thus ensuring inclusive pluralistic representation and greater independence from the executive branch.  The new law also guarantees the protection of election commissioners while conducting their official duties.  

2.
Expands the rights of election commissioners.
  The new law empowers election commissioners by providing them the status of government employees with corresponding job security.  The law also imposes an obligation on election commissioners to be impartial and independent from their own political parties or the public interest groups. 

3.
Prohibits undue interference in the work of the election commissions.
  The new law expressly prohibits interference with work of the election commission.

4.
Establishes defined procedures and greater accountability for compiling, verifying, and updating voter lists.
  The new law enhances this procedure which previously was vague and unclear.
Election Rules
1.
Prohibits the presence of unauthorized persons in polling stations and sets forth the process by which to address election violations.
  In the event of a violation of the law by a precinct election commissioner, local law enforcement may remove such member (as well as an observer who violates the election law) from the election poll.  Law enforcement may be physically present inside the polling station only upon the invitation of the chairman of the electoral commission and must immediately leave the polling station after restoring order or upon the request of the commission chairman. 

2.
Requires the Central Election Commission to post preliminary detailed results within 48 hours.
  The new law breaks down voting information to the precinct level so that all results can be traced through every level of the electoral process including the Central Election Commission. 

3.
Mandates the posting of election results protocols in divisional and precinct election commissions for public scrutiny.
  The protocol of voting results shall immediately be displayed for public access at the election poll for two days at a divisional commission and three days at a precinct commission.  Such documents were not previously open to the public.

4.
Requires that official summary tables of the results be published and made available for public viewing.
  Unofficial summary tables are now required to be posted at each polling station within five days after the elections.  Official summary tables will be available at the website of the Central Election Commission.

5.
Formalizes and expedites the procedure for the tabulation of votes.
  The new law requires that the votes at the polling station be completed within 12 hours, and that observers be provided with an unobstructed view of the entire vote count process. 

6.
Enables better tracking of election results at all levels of the election process.
  The new law regulates the announcement of the election results to include all information on the results of mobile voting.  All information is broken down to the precinct level so that all results can traced to the lowest level of voting at each level of the election commission.

Transparency
1.
Permits unconditional access by proxies, observers, and representatives of the media to all stages of the election process – including the tabulation of votes and the receipt of relevant election documents.
  The new law includes a comprehensive list of rights conferred to observers in relation to monitoring the election process.  The new rights have been granted to proxies, mass media, public interest groups, and observers from international organizations.  The law limits observers only to the polling stations and commissions to which they were sent by their organizations.  

2.
Provides for the use of transparent ballot boxes.
  The new law adds requirements for the production and use of transparent ballot boxes. 

Legal Protections

1.
Broadens the rights and mechanisms available to election commissioners, citizens, and public interest groups to challenge and seek invalidation of election results.
  The new law grants the right to all interested parties to challenge the decisions and actions of local bodies of self-government related to the election process.  The courts, prosecutor offices and election commissions are required to remain open beyond their normal hours throughout the election to ensure the availability of the appellate process to the petitioning parties. 

2.
Provides for a prompt response by law enforcement and judicial authorities to the petitions from electoral commissions in the event of suspected fraud.
  Law enforcement and judicial authorities shall review applications by the petitioners within three days, or immediately in the event a petition is submitted on the day of the elections.

3.
Establishes criminal liability for certain defined violations of the Election Law.
  The new law substantially expands the list of prohibited activities that could interfere with the election process.  These amendments are directed primarily at governmental officials, including member of the election commissions, in order to prevent government interference or fraud during the election process.  Previously, criminal liability was not directly established.

4.
Clarifies that a person may be held administratively liable for other defined violations.
  The new law establishes a comprehensive and specific list of violations for which administrative liability may attach.  Previously, administrative liability was not directly established.

5.
Narrows and defines the circumstances in which the Central Election Commission may refuse to register, or rescind the registration, of a political party slate or candidate of a party slate.  Also allows for the appeal of such decisions.
  The new law provides for de-registration of a candidate only under circumstances of unlawful acts or omissions related to lawful requirements of the office that a candidate is seeking. The appeal process is defined in the code of state civil procedure of the Republic of Kazakhstan. 
OTHER ELECTION-RELATED DEVELOPMENTS

Certainly, there remains room for improvement with respect to the Election Law.  Nevertheless, it is regarded as a significant step in the right direction.  Of course the true test for Kazakhstan lies not in the content of its new election law, but in several other areas including the Government’s level of political will to hold free and fair elections, how the election itself is conducted, and most importantly, whether or not Kazakh citizens perceive that the election was indeed free and fair.

The Government of Kazakhstan acknowledges that it will be judged on its actions, not its words.  Several recent actions are encouraging:

· In May 2004, Democratic Choice of Kazakhstan (“DCK”) – the leading opposition group – was registered as a political party in Kazakhstan.
  In all, eleven political parties have been registered.  Of those, nearly half are opposition parties.

· Soon after the new election law was passed, the President of Kazakhstan vetoed a widely criticized media law.
  The decision to veto the law, which according to critics would have been used to restrict freedom of the press, was commended by the Secretary General of the OSCE
 and by the U.S. Department of State.

· An advisor to the President on political issues told a meeting of regional governors in March 2004, “Get ready for honest and competitive elections.”

· Nine of Kazakhstan’s political parties signed an accord on May 4, 2004 pledging to ensure transparent, honest, fair elections, and declaring a moratorium on using dirty tricks and black public relations in the political contest.
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